Eastern Virginia Medical School 
Data Transfer Agreement
To protect PROVIDER’s proprietary interest with respect to the DATA and to comply with certain Federal regulations, the parties executing this Agreement agree to be bound by the following terms and conditions:

I.  Definitions

1.
DATA Requested:  _____________________________________________
2.
PROVIDER:  __________________________________________________

PROVIDER’S PRINCIPAL INVESTIGATOR:  ________________________________
3. RECIPIENT: ______________________________________

4.
RECIPIENT’S PRINCIPAL INVESTIGATOR:  ________________________________

5.
MODIFICATIONS:  Material created, discovered or identified by the RECIPIENT through RECIPIENT’S use of the DATA, or which contains, incorporates or is a derivative of, the DATA.

6.
COMMERCIAL PURPOSES:  The direct or indirect sale, lease, license, or other transfer of the DATA or MODIFICATIONS to an organization other than an incorporated not-for-profit organization.  COMMERCIAL PURPOSES shall also include uses of the DATA or MODIFICATIONS by any organization, including RECIPIENT, to perform contract research, to produce or manufacture products for general sale, or to conduct research activities that result in any direct or indirect sale, lease, license, or other transfer of the DATA or MODIFICATIONS to an organization other than an incorporated not-for-profit organization.  However, industrially sponsored academic research shall not be considered a use of the DATA or MODIFICATIONS for COMMERCIAL PURPOSES per se, unless any of the above conditions of this definition is met.

II.
Terms and Conditions of this Agreement

1. PROVIDER agrees to provide to RECIPIENT the DATA under the terms and conditions of this Agreement.


2. The DATA or MODIFICATIONS shall not be used by RECIPIENT for COMMERCIAL PURPOSES.  The DATA or MODIFICATIONS shall be used only for non-commercial research uses in the laboratory of RECIPIENT’S PRINCIPAL INVESTIGATOR and solely in connection with the following RESEARCH PROJECT described with specificity as follows (Use an attachment page if necessary):  

 Other studies or uses are expressly prohibited and shall not be pursued by the RECIPIENT, 
RECIPIENT’S PRINCIPAL INVESTIGATOR, any other member of the RECIPIENT’S PRINCIPAL 
INVESTIGATOR’s laboratory, or any other party.   RECIPIENT agrees to comply with all Federal and 
State rules and regulations applicable to the RESEARCH PROJECT and the handling of the DATA.

The DATA represents significant investment on the part of PROVIDER and is considered proprietary to PROVIDER.  RECIPIENT’S PRINCIPAL INVESTIGATOR, therefore, agrees to retain control over the DATA, and further agrees not to transfer or provide access to the DATA to other persons not under his or her direct supervision, including temporary employees and visitors, without advance written approval of PROVIDER.

      3.
RECIPIENT agrees to treat in confidence any and all of PROVIDER’s information about the DATA, except for information previously known to RECIPIENT on the date of disclosure, publicly available, or disclosed after the date of the agreement to RECIPIENT by a third party without breach of confidentiality.  

      4.
RECIPIENT may publish the results of the RESEARCH PROJECT provided a copy of the proposed publication, including manuscripts, abstracts, and posters, is submitted to PROVIDER at least sixty (60) days prior to publication, for review by PROVIDER and to verify that it does not contain confidential information of PROVIDER.  RECIPIENT agrees to provide appropriate acknowledgement of the source of the DATA in all publications.  RECIPIENT further acknowledges that PROVIDER has a significant investment in the DATA and agrees to include the PROVIDER or the PROVIDER’S designee as authors on publications resulting from use of the DATA, any MODIFICATIONS, or the information deemed scientifically appropriate, particularly the first manuscript originating from the RECIPIENT’S RESEARCH PROJECT using the DATA.

      5.
RECIPIENT agrees to report the results of its RESEARCH PROJECT utilizing the DATA with PROVIDER at least annually or sooner.  Upon completion of the Research Project, or after two (2) years have elapsed from the date of the agreement, whichever occurs first, RECIPIENT will either destroy the DATA and advise PROVIDER in writing of such destruction, or dispose of the DATA as mutually agreed upon in writing by PROVIDER and RECIPIENT. 

      6.
The DATA is provided to RECIPIENT for internal research purposes only.  The DATA will not be used in clinical trials involving human subjects under any circumstances unless prior written permission has been obtained from PROVIDER.  
   7.
(a)
The RECIPIENT acknowledges that the DATA is or may be the subject of a patent or copyright application.  Except as expressly provided in this Agreement, no rights are provided to RECIPIENT under any patents, patent applications, copyrights, copyright applications, trade secrets or other proprietary rights of PROVIDER.  In particular, no rights are provided to use the DATA or MODIFICATIONS and any related patents or copyrighted material of  PROVIDER for COMMERCIAL PURPOSES, except as provided for in 7 (b).

(b)
If RECIPIENT desires to use the DATA or MODIFICATIONS for COMMERCIAL PURPOSES, RECIPIENT agrees, in advance of such use, that it will promptly disclose to PROVIDER all inventions made through the use of the DATA or MODIFICATIONS and to negotiate in good faith with PROVIDER to establish the terms of a commercial license.  It is understood by RECIPIENT that PROVIDER shall have no obligation to grant such a license to RECIPIENT, and may grant exclusive or non-exclusive commercial or noncommercial licenses to others, or sell or assign all or part of the rights in the DATA or MODIFICATIONS to any third party(ies).

8. The provision of the DATA to RECIPIENT in no way prevents or restricts PROVIDER’s right to publish any document relating to this DATA. 

9. Any compositions of matter, including but not limited to proteins and peptides, including any biomarkers, discovered through RECIPIENT’S use of the DATA, shall be considered MODIFICATIONS as defined herein, and shall be owned solely by PROVIDER.  RECIPIENT agrees to assign to PROVIDER all rights in and to such MODIFICATIONS and to execute and cause RECIPIENT’S PRINCIPAL INVESTIGATOR, any other member of RECIPIENT’S PRINCIPAL INVESTIGATOR’S laboratory, and any other officer, employee, agent or consultant of RECIPIENT to execute, any and all instruments of assignment necessary to convey and assign all right, title and interest in and to such MODIFICATIONS to PROVIDER.  Any algorithms, classification coefficients and data analysis techniques developed by the RECIPIENT will be owned solely by RECIPIENT. 

10. Disclaimer.  The DATA is provided as a service to the research community.  IT IS PROVIDED WITHOUT ANY WARRANTIES, EXPRESS OR IMPLIED, INCLUDING ANY WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.  PROVIDER makes no representation or warranty that the DATA or MODIFICATIONS or the use of the DATA or MODIFICATIONS by RECIPIENT will not infringe any patent, copyright or proprietary rights of third parties.

11. Limitations of Liability and Indemnification.  Except to the extent prohibited by law, RECIPIENT assumes all liability for damages that may arise from its use of the DATA or MODIFICATIONS by RECIPIENT.  In no event shall PROVIDER be liable for any use of the DATA or MODIFICATIONS by RECIPIENT, and RECIPIENT hereby agrees to defend, indemnify and hold PROVIDER harmless from and against any and all loss, claim, damage, lawsuits or liability for personal injury, property damage, and any other losses of any nature, together with related expenses made against PROVIDER resulting directly or indirectly from the use or possession of the DATA or MODIFICATIONS by RECIPIENT.

12. This agreement will terminate on the earliest of the following dates:

(a) Upon completion of the RECIPIENT’S current research with the DATA, or

(b) Upon thirty days (30) written notice by either party to the other, or

(c) Upon the two year (2) period as stated in section II (5), or

(d) When the DATA becomes generally available from third parties, e.g., from public depositories. 

(i)  if termination should occur under 12(a) or (c) above, the RECIPIENT will discontinue its use of the DATA and will, upon direction of the PROVIDER, return or destroy any remaining DATA and MODIFICATIONS; and

(ii)  if termination should occur under 12(d) above, the RECIPIENT shall be bound to the PROVIDER by the least restrictive terms applicable to the DATA obtained from the then-available sources.

13. Assignment.  RECIPIENT shall not assign or otherwise transfer this Agreement or any rights or obligations hereunder, in whole or in part, whether by operation of law or otherwise, without PROVIDER’s prior written consent.  Any purported transfer, assignment or delegation without such prior written consent shall be null and void and of no force or effect.  

14. Entire Agreement.  This Agreement represents the entire agreement between the parties, and supersedes all prior agreements and understandings with respect to the matters covered by this Agreement.  RECIPIENT acknowledges and agrees that it has not entered into this Agreement based on any representations other than those contained herein.  No modification of or amendment to this Agreement shall be effective unless in writing signed by the party to be charged.

15. No Agency; Independent Contractors.  Nothing contained in this Agreement shall be deemed to imply or constitute that either party is the agent or representative of the other party, or that both parties are joint ventures or partners for any purpose.

16. Paragraphs 7(a) and 11 shall survive expiration or termination of this Agreement.

17. Governing Law; Jurisdiction.  This Agreement shall in all respects be governed by the laws of the Commonwealth of Virginia, excluding its conflicts of laws principles.  The parties hereby agree that all disputes arising out of this Agreement shall be subject to the exclusive jurisdiction of and venue in the federal and state courts within the City of Norfolk, Virginia.  RECIPIENT hereby consents to, and waives defenses against, the personal and exclusive jurisdiction and venue of these courts.  Notwithstanding the foregoing, PROVIDER may seek an injunction to protect its intellectual property rights in any jurisdiction.

18. Severability.  If any of the provisions of this Agreement is held by a court of competent jurisdiction to be invalid under any applicable statute or rule of law, such provision shall, to that extent, be deemed omitted, and the remaining portions of this Agreement shall remain in full force and effect.

19. Waiver.  The waiver of one breach or default or any delay in exercising any rights shall not constitute a waiver of any subsequent breach or default.

20. Notices.  All notices permitted or required under this Agreement shall be in writing and shall be delivered in person or mailed by first class, registered or certified mail, postage prepaid, or by reputable overnight carrier, to the address of the party specified on the Cover Page in this Agreement or such other address as either party may specify in writing.  Such notice shall be deemed to have been given upon receipt.

Approved:
Agreed to this ____ day of _____________________, 200_.

PROVIDER                                                         
RECIPIENT

AUTHORIZED SIGNATORY:                          
AUTHORIZED SIGNATORY:

___________________________                           
____________________________

Provider Official                                                    
Recipient Official

___________________________                         
____________________________
Title 





     
Title

​​​​​​​​​​​___________________________


____________________________

Date




                
Date

___________________________                       
____________________________

Provider’s Principal Investigator                           
Recipient’s Principal Investigator

___________________________                       
_____________________________

Date




                 
Date
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